Calendar No. 1585 


82p CoNGRESS t SENATE | Report 
No. 1648 


2d Session 


MRS. BEVERLY BRUNELL ROTH 


June 4, 1952.—Ordered to be printed 


Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


{To accompany H. R. 2510] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 2510) for the relief of Mrs. Beverly Brunell Roth, having con- 
sidered the same, reports favorably thereon without amendment and 
recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of $7,500 
to Mrs. Beverly Brunell Roth, of Woodside, Long Island, N. Y., in 
full settlement of all claims against the United States arising out of 
personal injuries sustained by her on the island of Saipan on October 
16, 1945, when she was thrown through the windshield of a Govern- 
ment vehicle in which she was being transported as a member of 
United Services Organization Unit. 6T5. 


STATEMENT 


On October 16, 1945, jeep No. 162118, assigned to Welfare and 
Recreation, was being operated by Robert G. Grimm, of the United 
States Navy, and in making a turn on the road the wheels of the jeep 
locked, causing the driver to lose control and the vehicle hit a tree at 
the side of the road. The driver claimed that he was proceeding at 
the rate of 20 miles per hour at the time of the accident, and stated 
in ar interview that he knew the brakes were applied too late to pre- 
vent the jeep from striking the tree. The occupants of the'jeep were 
the driver, one Edward L. Wheeler, the claimant, Beverly Brunell, and 
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one Doris Bauer. Beverly Brunell was a professional entertainer, law- 
fully on the island of Saipan. 

Claimant suffered injuries, some of which were quite severe. They 
include a mild concussion, simple fracture of the skull, fracture of 
the nasal bones, lacerated wound in infraorbital region, lacerated 
wound on bridge of nose, and hemorrhage under conjunctiva left eye- 
ball. The injured party received treatment at a hospital for a period 
of about 6 weeks. She returned to New York in February 1946. At 
the time-of injury, the claimant was operating under a written contract 
dated May 17, 1945. The contract required her to appear at Army 
posts, etc., for the duration of the tour. By profession it appears that 
she. was a singer. For her services as an entertainer and singer she 
received $75 a week under the contract. When the claimant returned 
to the United States she reported the accident to her employer, who in 
turn reported it to his insurance company. . On and after March 6, 
1946, claimant received plastic surgery treatment. Subsequent to 
that date she made application to the Workmen’s Compensation Board 
for relief. She collected for medical aid, hospitalization, and facial 
disfigurement in excess of $6,000. 

Since the accident she has been employed during 1947 at a maximum 
salary of $125 a week and a minimum of $50 a week. On February 
10, 1948, she married one Al Roth, with whom she now resides, and 
since her marriage her occupation has been that of a housewife. 

A suit was instituted in the District Court of the United States 
for the Southern District of New York, claiming damages in the 
amount of $75,000. This suit was dismissed April 9, 1948, because 
Saipan was a foreign country and subject to the provision of the 
Federal Tort Claims Act which excludes foreign countries from 
coming within the jurisdiction of the act. 

On June 8, 1950, the claimant was examined by a medical officer 
of the Navy, who reported that she complained of headaches, pain and 
tenderness of the nose. Claimant also complained that because of the 
injury there was interference with her singing because she had difficulty 
in breathing. Claimant also stated that during the period when she 
suffers from headaches she is unable to read or work. A recent 
medical examination shows that there are no permanent injuries, but 
that there may be some interference in the nasal passages with 
reference to the amount of air flow. 

The Government concedes that the claimant was injured through 
the negligence of a_naval operator of a Government jeep who was 
acting within the scope of his employment at the time, and the 
claimant was free from contributory negligence. The Government 
contends that the claimant has expended no funds of her own, and 
has received considerable compensation from the insurance company 
of her employer; that she is not totally incapacitated from following 
her profession as a singer, because since the accident she has been 
employed at various places of entertainment at a salary of $125 a 
week. The Government further contends that the claimant has 
already been adequately compensated for the injuries which she 
sustained. It also appears from the record that the claimant has 
elected to pursue her remedy by means of invoking the Workmen’s 
Compensation Act. 

The committee is impressed with the fact that a report of a medical 
examination made on June 25, 1951, by a private physician, after 
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going into some detail as to the physical disabilities of the claimant, 
concludes with the following: 

Opinion: 1am of the opinion at this time that as a result of the injury sustained 
she is unable to perform as a singer. 

This, coupled with the further fact, that having been seriously 
injured through the negligence of the driver of a Government vehicle, 
for which no compensation has been paid by the Federal Government, 
leads the committee to recommend favorable action on the bill. 

Attached hereto for the information of the Senate are various 
letters, affidavits, and exhibits pertinent to this claim. 





DEPARTMENT OF THE Navy, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington 25, D. C., August 11, 1950. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 


My Dear Mr. Cuaarrman: The bill (H. R. 7777) for the relief of Mrs. Beverly 
Brunell Roth, referred by your committee to the Secretary of the Army, was 
forwarded to the Navy Department for the desired report in view of the fact that 
claimant was injured in a vehicle operated by a member of the naval servize. 

The purpose of the proposed legislation is to pay to Mrs. Beverly Brunell Roth, 
of Woodside, Long Island, N. Y., the sum of $75,000 ‘‘in full settlement of all 
claims of the said Mrs. Beverly Bruncli Roth agai»st the United States arising 
out of personal injuries sustained by her on the island of Saipan on October 16, 
1945, when she was thrown through the windshield of a Government vehicle in 
oa she | was being transported as a member of United Service Organizations 

nit 615. 

The only record found in the Navy Department covering the circumstances of 
the accident described in the bill is a traffic casualty report ‘6th M. P. Bn. (Prov.), 
FMF, PAC” showing that on October 16, 1945, jeep No. 162118, assigned to 
Welfare and Recreation, was being operated by Robert G. Grimm, seaman 
second class, USN, on the road to Tanapag Cp. In making a turn on the road 
the wheels of the jeep locked, causing the driver to lose control, and the vehicle 
hit a tree at the side of the road. 

The driver stated that the speed of the vehicle was about 20 miles per hour at 
the time and that the brakes ef the vehicle were in “fairly” good condition but 
were applied too late to prevent the jeep from striking the tree. 

The report further shows that the jeep was occupied at the time by Edward L. 
Wheeler, seaman first class, USN, by Beverly Brunell, the claimant named in the 
bill, and by Doris Bauer. The last two named individuals were professional 
entertainers, members of the USO Camp Shows, lawfully touring Saipan. The 
jeep had been to officers’ quarters to pick up a duffle bag. 

While the report shows that Mrs. Brunell was injured, it does not describe the 
manner in which such injuries were sustained. In certain correspondence pre- 
sented on her behalf, it is alleged that she was thrown through the windshield of 
the jeep and claimant was taken to Camp Calhoun Naval Dispensary where she 
was giveti an emergency treatment. She was then transferred to the Three Hun- 
dred and Sixty-ninth Station Hospital (APO 244), Saipan, where her injuries were 
diagnosed as follows: 

‘1. Concussion, cerebral, mild. 

“2. Fracture, simple, complete, linear, skull, occipital region, 

“3. Fracture, simple, complete, comminuted, nasal bones. 

‘4. Wound, lacerated, milk, infraorbital region, left. 

“5. Wound, lacerated, bridge of nose, moderate. 

“6, Hemorrhage, mild, under conjunctiva, left eyeball.”’ 

~ She’ received treatment at this hospital for a period of approximately 6 weeks, 
after which she remained in her barracks for about 10 days before returning to 
Guam to rejoin the show. She returned to New York on February 12, 1946. 

There has been obtained from the Veterans Hospital Shows, Inc. (successors to 
the USO Camp Shows, Inc.) a copy of the contract in effect at the time of the 
accident. This contract, bearing date May 17, 1945, was signed by Beverly 
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Brunell as her stage name and also in her legal name, Beverly Kaye. The contract 
covered her services as a singer in a production unit which was to render preseuta- 
tions at such army posts, transports, ports of embarkation, naval stations, hos- 

itals, and other military establishments as might be designated by the Camp 
Shows, Inc., for the duration of the tour, beginning on or about May 21, 1945, for 
a weekly salary of $75. 

Upon her return to the States Mrs. Brunell checked in at the USO office and 
reported the accident and was sent to her employer’s insurance carrier, the 
Indemnity Insurance Co. of North America. After examination plastic surgery 
was recommended and on March 6, 1946, claimant was operated on at the Newark 
Beth Israel Hospital, Newark, N. J., by Dr. Lester W. Eisenstodt and a sub- 
mucous resection and rhinoplasty was performed. 

Thereafter Mrs. Brunell made application to the workmen’s compensation 
board for relief. Voluminous hearings were held by that board, attended at times 
by the claimant, her attorneys, and representatives of the insurance carrier. 
During the course of these proceedings the claimant was examined by different 
physicians and the record contains reports showing the results of such examina- 
tions and a history of the treatment rendered. 

Various awards were made by the board and under date of June 6, 1950, the 
Indemnity Insurance Co. of North America reported that the company has 
disbursed the sum of $875.40 as payment for all medical bills incurred on account 
of this accident and $4,273.50 as compensation and that the case has been closed. 
The compensation board included an award of $750 for facial disfigurement. 
Out of the $4,273.50, $224 was paid to the USO Camp Shows, Inc., in view of 
the fact that it had paid claimant’s salary during the period of her hospitalization. 

It further appears that under a disability insurance policy entered into by the 
Camp Shows, Ine., with Lloyds of London, additional insurance benefits in a com- 
paratively modest amount might possibly be available to claimant. No sueh 
payments have been made under this policy because it is reported no claim had 
been presented in her behalf. 

During the course of the proceedings before the State Workmen’s Compensa- 
tion Board of New York, numerous attempts were made to secure authoritative 
data as to the earning ability of claimant and the extent to which it had been 
affected by the injuries sustained. Due to the fact, however, that her profession 
was one in which employment is not stable, the attempts were not very successful. 

In the personnel security questionnaire executed January 4, 1945, as a prereq- 
uisite to her contract with the USO Camp Shows, Inc., claimant gave certain 
details relating to her personal history. Her name was shown to be Beverly 
Myra Kohan and her stage name Beverly Kaye Brunell; her date of birth was 
March 27, 1923; her father, Jerry Jerome Kohan, resided in Los Angeles, Calif., 
and her mother, Ada Bloom Shipton, resided in Key West, Fla. The sheet shows 
that claimant had been married to one Rudolph Joseph Fitzek, from whom she 
had been divorced and whose address she did not know, and had one child, Paul 
Baron Fitzek. While her attorney alleges that the divorced husband was a chief 
petty officer in the Navy who had been killed in February 1942, no record has 
been located showing he had ever been in the naval service. On the question- 
naire claimant gave the following major employment record: 

“Jerry Hanna Grille, 2121 East Fourteenth St., Cleveland, Ohio, 2 weeks 1944, 

‘Flagler Gardens, Miami, Fla., 2 months 1944. 

“Habana Madrid, Key West, Fla., 1942-43 

“Cabana Lounge, Key West, Fla. 6 months, 1942. 

“600 Club, Miami, Fla., 2 months, 1942.” 

According to information received from claimant’s attorney, which information 
has not been verified, she has been employed since the accident at the establish- 
ments named below for the periods and salaries indicated, viz: 

“Jamieson Bar, West Palm Beach, June 26—July 9, 1947, at $125 per week. 

“Paddock Club, Miami Beach, July 17-31, 1947, at $125 per week. 

“Melody Club, West. Palm Beach, August 1-21, 1947, at $125 per week. 

“National Shoe Co., Chicago, November 3-10, 1947, $50. 

“Paddock Club, December 4-17, 1947, at $125 per week.” 

In addition, certain information obtained for use in the hearings before the 
New York State Workmen’s Compensation Board indicates that she was em- 
ployed for a period of 6 weeks in Milwaukee, Wis., during the fall of 1947 at a 
salary of $100 per week. 

On February 10, 1948, Beverly Brunell married Mr. Al Roth and now resides 
at. 31-76 Fifty-first Street, Woodside, Long Island, N. Y. Since her marriage 
her occupation has been that of housewife. 
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A suit was instituted in the District Court of the United States for the Southern 
District of New York by Beverly Brunell against the United States seeking 
judgment for $75,000 as compensation for her injuries and necessary expenses. 
This suit was dismissed April 9, 1948, on the ground that Saipan was a foreign 
country within the provision of the Federal Tort Claims Act excluding from ts 
operation claims arising in foreign countries (77 F. Supp. 68). The bill contains 
a recital relative to the dismissal of the suit. 

Upon receipt of the committee’s request for report on the bill, instructions were 
issued to have claimant examined by a medical officer of the Navy to determine 
her present physical condition. This examination was conducted June 8, 1950, 
and is quoted below for the information of the committee: 

“Chief complaint: Headache, pain and tenderness of nose. 

“Present illness: Patient states she had a jeep accident October 1945 in Saipan. 
She was hospitalized at the Three Hundred Sixty-ninth Station Hospital on Saipan 
at that time. According to the patient she sustained: (1) Concussion, mild; 
(2) fracture, simple, of skull; (3) fracture, simple, comminuted, nasal bone; (4) 
aceration, bridge of nose. 

“On March 6, 1946, patient had submucous resection and rhinoplasty per- 
formed by L. W. Eisenstodt, M. D., Newark, N. J. Patient had been employed 
as a vocalist prior to accident, and since that time has been unable to sing. This 
appears to be a most annoying symptom. She also complains of anosmia and 
difficulty in breathing. Headaches had been present ever since the accident. 
They are sharp and severe, often in the right oecipito-parietal area, duration 
one-half hour, frequency daily. During this period patient states she is unable 
to read or work. Patient has headaches with pain above left eye occasionally to 
the oeciput, duration | or 2 hours. 

“Physicalexamination: Patient is well-developed, well-nourished, gravid female. 
Pharynx essentially normal. Tonsils surgically absent. No lacerations or scars 
of buccal mucosa seen. There is a large stellate scar on the left side of dorsum of 
the nose. A moderate saddle deformity is present with a slight loss in projection. 
There are several scars in the nasal vestibule due either to the plastic surgery or 
the trauma, or probably both. Turbinates congested and pale. Moderate amount 
of mucous present in nose. Mucopurulent discharge present in the nasal pharynx. 
Right frontal sinus and both antra are clear, but left frontal sinus does not transil- 
luminate well; there was tenderness over the left frontal sinus. Larynx visualized 
and appears essentially normal. Cords have no more mobility and eyegrounds 
are normal. No evidence of papilledema. No depression or elevation of cranium 
palpable. Patient is able to hear 15/15 conversational voice in both ears. Drums 
normal in appearance, bilaterally. Recommend X-rays of paranasal sinuses. 

‘Impression: (1) Old healed fracture of nose with saddle deformity and nasal 
sear, (2) sinusitis, left frontal and ethmoid. 

“Opinion: Due to the loss in projection of the nose, and the alteration in the 
anatomy in this area, it is well possible that sufficient change in both resonance 
and direction of air flow have occurred to alter the quality of her voice.”’ 

On the basis of the foregoing information it appears that claimant was injured 
through the negligence of the naval operator of a Government jeep who appar- 
ently was acting within the scope of his employment at the time and without 
any contributory negligence on the part of claimant. The record discloses, how- 
ever, that claimant has apparently expended no funds of her own for medical 
attention and has already received considerable compensation from the insurance 
carrier of her employer, the USO Camp Shows, Inc. Apparently she is not 
totally incapacitated from following her profession as a singer, as evidenced by 
the report of her attorney indicating that since the accident she has earned at 
various times as much as $125 a week. 

In view of the foregoing, it would appear that claimant has already been 
adequately compensated for the injuries which she sustained as the result of the 
accident involving a Government jeep on Saipan on October 16, 1945, and that 
there is, therefore, no justification for the enactment of private remedial legislation 
on her behalf as proposed by H. R. 7777. 

The Navy Department has been advised by the Bureau of the Budget that there 
is no objection to the submission of this report to the Congress. 

Sincerely yours, 
G. L. Russeuu 
Rear Admiral, United States Navy, 
Judge Advocate General of the Navy 
(For the Secretary of the Navy). 
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AFFIDAVIT 
Stats or New York, 
County of New York, ss: 


Beverly Brunell Roth, being duly sworn, deposes and says: 

1. I am making this affidavit in connection with bill H. R. 7777, which was 
introduced for my benefit in the House of Representatives on March 20, 1950, 
asking for remuneration in the sum of $75,000 for injuries and damages sustained 
by me under the circumstances hereinafter set forth. 

2, I was born on March 27, 1923, under the name of Beverly Myra Kohan and 
I am now 27 years of age. I am now married to Mr. Al Roth and we are presently 
residing at 31-76 Fifty-first Street, Woodside, Long Island, N. Y. 

3. I was previously married to Raiph Fitzek, in Fort Lauderdale, Fla., in 
February 1940, There is one child, the issue of said marriage, a son named Paul, 
now 9 years of age. The said Ralph Fitzek was a chief petty officer in the Navy 
Air Corps during World War II, and was killed in action on February 11, 1942. 

4. I was forced because of circumstances, in order to support myself and my 
one child to enter professional show business, utilizing my one asset, my voiee. 
I became a vocalist in May 1942. 

5. Between 1942 and 1945, I was a vocalist for such bands as Les Brown, Joe 
Condullo, Kai Winding, and Don Seet. The latter was, and.I believe still is, 
now in charge of bookings for Music Corp. of America. 

6. Between 1942 and 1945, under my professional name as Beverly Kaye 
Brunnell, I had bookings at the following night clubs and hotels: The Cabana 
Lounge, the Havana Madrid, and the Bahama Bar in Key West, Fla.; the Vander- 
bilt Hotel, Winnie’s Little Club, Kelly’s, the Five O’Clock Club, the Bali Club, 
Flagler Gardens, 600 Club, and the Sky-Way Club in Miami Beach, Fla.; at 
the Blue Bar in New Jersey; at Hanna’s Grille and the Hollander Hotel in Cleve- 
land, Ohio; at the Sherman Hotel and the Music Box in Chicago, IIl.; at Kelly’s 
Stable in New York. I also made singing radio commercials for the National 
Broadcasting Co. in New York. I had also made arrangements for recording 
with a subsidiary of Decca Records, but this was held in abeyance when I joined 
up with the USO. 

7. When I started in show business in and about May of 1942, I receivea a 
salary of $75 per week, but over the 2-year period up to 1944, my earnings steadily 
increased as my ability and professional status became recognized so that in 1944 
I was earning approximately $300 per week. 

8. Believing it to be my duty to contribute toward the war effort as well as 
to the morale of the Armed Forces, I joined one of the units of USO Camp Shows, 
Inc. sometime about the month of February 1945. I was employed by the 
USO Camp Shows, Inc., from approximately February 1945 to February 1946 
and received a salary according to my best recollection, of approximately $75 
including expenses, food, lodging, clothing and transportation. 

9. Between approximately February and May 1945, I performed at Camp 
Kilmer, N. J.; at Fort Monmouth, N. J.; at diverse Army and Navy hospitals in 
New York; at Langley Field in Virginia, and at Hamilton Field in San Fran- 
cisco. Thereafter, I was shipped out of the United States and performed at the 
hospitals, Army camps, and marine bases in Honolulu, in the Philippine Islands, 
in the Marianas Islands, and in the Marshall Islands. In the course of my 
travels with the USO, I flew over 150,000 miles in Army and Navy planes. I 
was returned to the United States on a troop transport, the General Gran’, in 
February 1946. 

10. On October 16, 1945, I was lawfully in Saipan, having been invited to and 
having been transported to said island by the United States Government and its 
military forces. At that time and place, I and two other entertainers were being 
driven in an Army jeep, owned by the United States Government and being 
driven by a member of the United States Armed Forces. Through the negli- 
gence and carelessness of said member of the United States Armed Forces, said 
jeep ran off the road and struck a tree, throwing me through the windshield and 
out of the jeep, causing me to sustain the injuries hereinafter set forth. Annexed 
hereto as exhibit A is a photostatic copy of the traffic casualty report made by 
Lt. F. B. Stewart, USNCR, dated October 16, 1945, indicating the preliminary 
report of the occurrence as herein set forth. Annexed hereto as exhibit B is the 
copy of the additional report made by Lieutenant Stewart on the 22d day of 
October 1945 wherein he concludes the following: 

“Tt is the investigator’s opinion that this accident resulted directly from the 
driver’s lack of paying full time and attention to his driving. The road where the 
accident occurred was straight and there was no possible way for the driver to get 
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off the road unless he was driving in a careless and reckless manner. There is only 
a very slight possibility that the wheels did lock. Assuming that the wheels did 
lock, there was no reason for them being turned in such a position as to go off 
the road, insofar as there was no curve or road entrance at the scene of the 
accident.” 

11. I received emergency treatment at Camp Calhoun dispensary in Saipan, 
where glass was removed from my face. I was then sent to the Three Hundred 
and Sixty-ninth Station Hospital in Saipan, where I remained from October 16 
to November 8, 1945. I sustained an injury to the head which was originally 
diagnosed as a concussion, but shortly thereafter, I lost my eyesight for a period of 
approximately 10 days. When this occurred further tests were made and it was 
determined that I had a fracture of the skull. I also sustained a compound frac- 
ture of the nose; wound and lacerations of the infraorbital region, left; wound and 
lacerations of the nose; and hemorrhage under conjunctiva, left eyeball. A 
copy of the clinical report made at the Three Hundred and Sixty-ninth Station 
Hospital is annexed hereto, made a part hereof, and marked exhibit C. 

12. I was treated at the aforesaid hospital for the fractured skull, but no 
surgery was performed on my nose at that time. However, after my return to 
the United States, I entered Newark Beth Israel Hospital on March 5, 1946, and 
was operated on in said hospital by Dr. Lester W. Eisenstodt. The medical 
reports show that my nose was elongated, bread, with a dorsal hump, bulbous tip, 
and a low saddle deformity. There was an L-shaped scar on the upper left side 
of the nose at the junction of the nasal bones and upper lateral cartilage. The 
nasal septum was thickened and deflected to the right. A submucous resection 
and rhinoplasty was performed. A cepy of the report furnished by Newark 
Beth Israel Hospital is annexed hereto, made a part hereof, and marked exhibit 
D. A certificate by Dr. Eisenstodt is annexed hereto, made a part hereof, and 
marked exhibit E. 

14. I am still suffering from the following injuries and disabilities which are of 
a permanent nature: Severe pains over the left side of my forehead and sharp 
shooting pains on the right side of my head, and when these pains occur, they last 
from 20 to 30 minutes and I cannot read or work; vision impaired by blurring of 
eyes accompanying headaches; scar on left cheekbone; scar on nose and deformity 
of nose, impossibility of breathing through my nose; breathing through my 
mouth dries my larynx and affects my voice and prevents proper singing; difficult y 
in judging my own voice and loss of projection of voice and nasal pitch and harsh- 
ness in voice; swelling around cheekbones and eyes; constant flow of mucous from 
nose; impairment of ability to smell. The defects in my voice and my inability 
to sing properly, 1 have been advised by each of the doctors I have seen, is the 
direct result of the injuries which T had previously sustained. They also advised 
me that the disfigurement of my nose and the loss of projection resulting there- 
from have resulted in a shortening of my breath and a deterioration in the quality 
of my v-ice. 

15. From March 5, 1946, until the middle of June 1947, both because of my 
physical appearance and my inability to property use my voice, I was unable to 
obtain employment although I had made repeated efforts to obtain any kind of 
professional employment for which I was suited. It was not until June of 1947 
when, solely because of my past performances and my firmly established reputa- 
tion as a vocalist, my theatrical agent, Buddy Allen, was able to book an engage- 
ment for me in Jameson’s Bar in West Palm Beach, Fla. This acknowledgment 
was for the period from June 26 to July 9, 1947. I then remained out of work 
approximately 1 week and obtained another engagement at the Paddock Club, 
Miami Beach, and worked there from July 17 to July 31, 1947. I obtained 
another engagement commencing August 1 and ending August 21, 1947, at the 
Melody Club, West Palm Beach, Fla. Sometime during approximately Septem- 
ber 1947, I obtained 6 weeks’ booking in Milwaukee, Wis. Thereafter and from 
December 4 to December 17, 1947, I was employed at the Paddock Club, Miami 
Beach. All of_these engagements, with the exception of the Milwaukee, Wis., 
engagement were at the rate of $125 per week. The engagement at Milwaukee 
was at the rate of $100 per week. For the year 1947, I was successful in obtaining 
only approximately 15 weeks of employment at a total compensation to me of 
$1,724. Had I been able to obtain full booking for the year, at my reduced 
weekly salary of $100, I should have been able to earn for the year 1947 approxi- 
mately $6,500. Of course, had I been able to continue uninterruptedly with 
my professional career, my earnings would have been far in excess of $6,500 per 
year. During these periods of employment in 1947, I continued to feel the physi- 
cal pain which continued ever since the accident. My voice was poor because of 











\ MRS. BEVERLY BRUNELL ROTH 


the physical impairments to my nose and larynx. The disfigurement to my face 
certainly was a factor in limiting my employment possibilities during that vear 
as well as in years subsequent. During the engagements that I had above men- 
tioned, | was forced to remain out of work for a number of days because I was 
troubled with my throat. My voice was harsh and I was unable to sing properly. 
Although my last engagement at the Paddock Club was for 2 weeks with options 
for an extension for 3 to 4 months, my employer refused to exercise the options 
because of my inability to perform properly. My singing, my voice, and my facial 
appearance was the main reason for my employer’s refusal to extend my engage- 
ment. My booking agent had obtained additional engagements for me but 
because of my physical condition and appearance, I was unable to accept them 
and I was compelled to retire permanently from my profession. My husband’s 
present financial status requires that I attempt to return to show business and 
seck professional employment. However, I believe that any attempts I might 
make will be futile. My physical incapacity still persists; my facial disfigurement 
still exists and it would be practica!ly impossible for me to renew my career. My 
inability to undertake a professional career at this time is the direct result of the 
accident hereinabove mentioned. 

16. At the time of the accident hereinabove described, I was employed by 
USO Camp Shows, Ine., a New York corporation. After my injury, I filed a claim 
for workmen’s compensation under the laws of the State of New York. The total 
amount of compensation awarded to me was approximately $4,200, which included 
an award of $750 for faciai disfigurement. Of the award, the sum of approximately 
$225 was paid to reimburse my employer; my attorneys who represented me at the 
compensation board hearings were awarded by the board approximately $400. 
The medical and doctor bills in the approximate sum of $875 were paid by the 
insurance carrier insuring my employer. The afore-mentioned workmen’s 
compensation was paid to me through Indemnity Insurance Co. of North America, 
99 John Street, New York City. The approximate net amount of compensation 
received by me is $3,500. 

17. I have been advised that my former employer, Camp Shows, Inc., will 
reimburse me in the approximate sum of $800 from moneys received by them from 
a policy of insurance carried by them with Lloyd’s of London. 

18. I have and will have, therefore, received from all available sources the 
approximate sum of $4,300 to compensate me for my loss of earnings since the date 
of the accident, October 16, 1945. Although I have suffered excruciating pain 
immediately after the accident and continue to suffer up to the present time and 
have been advised by my physicians that I can anticipate continued pain, I have 
in no way been compensated for such pain and suffering nor have I been com- 
pensated for my inability to earn a living in the future. The payments made to 
me by the compensation board were limited by statute to the approximate sum of 
$28 per week and did not equal the amount I had earned in the past or was capable 
of earning in the absence of the injuries which I sustained. I have not been 
compensated for any of the permanent injuries which I sustained other than the 
statutory award hereinabove referred to. 

19. Thereafter and during the year 1948, I instituted an action in the United 
States District Court for the Southern District of New York, against the United 
States of America under the Federal Tort Claims Act. The Government moved 
to dismiss the action on the ground that the claim arose in a foreign country and 
therefore did not come within the purview of the act. The Government’s motion 
was granted by Judge Sylvester Ryan, in a lengthy and learned opinion which is 
reported in 77 Federal Supplements 68. A copy of said opinion is annexed hereto, 
made a part hereof, and marked “Exhibit F.’’ Judge Ryan concluded his opinion 
with the following observation: 

“We reluctantly come to the conclusion that the island of Saipan is a foreign 
country within the exception of the Federal Tort Claims Act. Although plaintiff’s 
claim seems to be both just and meritorious, the court is without power to entertain 
her action or grant her relief. The claim of plaintiff for the serious injuries she 
allegedly sustained while performing work of importance to the morale of our 
Armed Forces can be recognized only by special legislation of Congress. Properly 
presented to the appropriate congressional committee, plaintiff’s claim will receive 
just and sympathetic consideration.” 

20. I am now following the procedure suggested by Judge Ryan and I am apply- 
ing for remuneration through legislative action. Itrust that this claim will receive 
the just and sympathetic consideration which Judge Ryan envisaged. 

21. Except for the award made to me by the Compensation Board of the 
State of New York in the approximate sum of $4,200, I have not in any way been 
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compensated for the long-continued pain and suffering that I endured nor have 
I in any way been compensated for the loss of my professional standing, the loss 
in the use of my voice, and my utter and total inability to obtain employment 
since the long period of time has elapsed and my professional standing and repu- 
tation has long been forgotten. 

Wherefore, I ask that in the light of my, inability to bring a civil action to 
compensate me for my loss of earnings, my permanent physical disfigurement, 
my pain and suffering, my inability to earn a livelihood in my profession, an 
award be made in my behalf in the sum of $75,000. 

BEVERLY BRUNELL Rorn. 

Sworn to before me this Ist day of September 1950. 


[SEAL] Mitton E. Levine, 
Notary Public, State of New York 
My term expires March 30, 1952. 





Exuisit B 
BASIS OF INVESTIGATION 


Lieutenant Gied from Operations, Island Command, reported to this office that 
an accident involving two USO girls had taken place at 1:30 p. m., October 16, 
1945. Lt. N. N. Robbins assigned Lt. F. B. Stewart to investigate. 


DETAILS OF INVESTIGATION 


1. The investigator proceeded to the scene and found that the jeep had smashed 
into a tree. The vehicle had left the road approximately 39 feet from the tree. 
The tree is approximately 8 feet off the right side of the road. 

2. Upon contacting Robert Grimm, the driver of the vehicle, he gave the follow- 
ing information: He was driving down the road at approximately 20 miles per 
hour when the wheels locked and he could not cut the vehicle back on the road. 

3. Beverly Brunell states that Grimm had taken her to the bachelor officers’ 
quarters to get her duffle bag. She did not know the cause for the accident but 
states the vehicle acted very strangely. 

4. Doris Bauer knew nothing what the cause of the accident was. 

5. Edward Wheeler who was riding in the rear of the vehicle states that he does 
not know what caused the accident, but states Grimm told him the vehicle had 
been in one accident before and the wheels had locked and that they had locked 
this time. Wheeler also stated he had told Grimm to take a right turn at a road 
as the road they were on was closed at the intersection of 1-W, and he turned too 
soon. 

6. After making a check of the vehicle at Navy Transportation, it was found 
that the left front brake and drum was full of grease, and the right was dry. The 
right front axle joint was moderately stiff. Also, there was no apparent defect in 
the steering mechanism. 

CONCLUSION 


It is the investigator’s opinion that this accident resulted directly from the 
driver’s lack of paying full time and attention to his driving. The road where 
the accident occurred was straight and there was no possible way for the driver to 
get off the road unless he was driving in a careless and reckless manner. There 
is only a very slight possibility that the wheels did lock. Assuming that the 
wheels did lock, there was no reason for them being turned in such a position as to 
go off the road, insofar as there was no curve or road entrance at the scene of the 
accident. 

F. B. Stewart, 
Second Lieutenant, USMCR. 


8. Rept. 1648, 82-22 
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Exurisit C 
CLINICAL RECORD—BRIEF 


Register No. 16057. Hospital: 369th Station Hospital, APO 244 
Name: Bernall Beverly. 

Company: 615 USO Unit. 

Age: 22. Race: White. 

Source of admission: Transfer from Camp Calhoun dispensary. 

Station: XX XEPO. 

Ward: 6B. 

Religion: Protestant. 

Name and address of nearest relative: Mrs. Ada Shipton (mother), Key West, Fla. 


(Initials of admitting officer) 


Disposition: Duty. Date: November 8, 1945 
Final diagnosis: 

1. Concussion, cerebral, mild. 

2. Fracture, simple, complete, linear, skull, occipital region. 

3. Fracture, simple, complete, comminuted, nasal bones. 

4. Wound, lacerated, mild, infraorbital region. 

5. Wound, lacerated, bridge of nose moderate. 

6. Hemorrhage, milk, under conjunctiva, left eyeball. 

1, 2, 3, 4, 5, 6 accidentally incurred October 16, 1945, at 1345 behind Navy 
officers’ mess No. 3245, Saipan, when jeep in which patient was riding hit a tree 
and patient was thrown from the jeep. 

Wounds sutured on October 16, 1945, at Navy dispensary, Saipan. 

Additional diagnosis (complications, special treatment and operations): Weak- 
ness of accommodation, residual, mild secondary to above. Lumbar puncture 
October 19, 1945. 

Line of duty: Yes. 
Condition on completion of case: Improved. 
H. R. Weser, Marine Corps. 





Exursir D 


NewaRK Bers Israeu Hospirat, 
Newark 8, N. J., March 3, 1950. 
Re Beverly Brunell, 142 East Forty-ninth Street, New York, N. Y. 
T. Bernarp EIsENsSTEIN, Esq., 
233 Broadway, New York, N. Y. 

Dear Mr. Eisenstern: The following is the report you requested concerning 
the above named: 

The patient was admitted to the hospital on March 5, 1946. On October 16, 
1945, while riding in a jeep on a USO tour, she went through the windshield. The 
patient sustained a fractured skull and compound fracture of the nose, with 
subsequent breathing difficulty and nasal deformity. 

Physical examination on admission was as follows: Nose slightly elongated, 
broad, mild dorsal hump, bulbous tip, and L-shaped scar on upper left side of nose; 
septum was thickened and deflected to right. 

A rhinoplasty and submucous resection was performed on March 5. 

The patient had an uneventful postoperative course and was discharged on 
March 9, 1946, with the final diagnosis of posttraumatic deflection of nasal septum 
and posttraumatic deformity of nose and nasal bones. 

We are enclosing our invoice in the amount of $3 for this report which we trust 
will prove helpful. 

Yours very truly, 
Newark Bera Israet Hospitat, 
Rita M. Brooks, 
Medical Record Librarian. 
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Exuisit E 


NEWARK 2, N. J., February 6, 1946. 
INDEMNITY INSURANCE Co. oF NortTH AMERICA, 
99 John Street, New York City, N. Y. 
BEVERLY BRUNELL, 
142 East Forty-ninth Street, New York City, N. Y. 

History: On October 16, 1945, while riding in a jeep in Saipan, the patient was 
thrown through the windshield and sustained a broken nose and fractured skull. 

Examination: The nose was elongate, broad, with slight dorsal hump, a 
bulbous tip, and low saddle deformity. There was an L-shaped scar on the 
upper left side of the nose at the junction of the nasal bones and upper lateral 
cartilage. The nasal septum was thickened and deflected to the right. 

A submucous resection and rhinoplasty was performed at the Newark Beth 
Israel Hospital on March 5, 1946. The patient was discharged from the hospital 
on March 9, 1946. Her last visit was on March 15, 1946. 

Very truly yours, 
Lester W. E1senstopt, M. D. 


Exuisit F 


UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF NEW YORK 


BEVERLY BrRUNNEL, PLAINTIFF, AGAInst Tue Unirep Srares or AMERICA, 
DEFENDANT 


Civil No. 42-566 

Ryan, judge. 

Appearances: M. H. Rosenhouse, Esq., for plaintiff; T. Bernard Eisenstein, 
Esq., of counsel; John F. X. MeGohey, Esq., United States attorney, for defend- 
ant; Nathan Skolnik, Ben of counsel. 

Defendant, United States of America, moves before answer under rule 12 (b), 
FRCP, for an order and judgment dismissing the complaint on the ground (1) that 
the court lacks jurisdiction of the subject matter of the action, and (2) that the 
complaint fails to state a claim against the United States of America upon which 
any relief can be granted. 

Plaintiff sues under the Federal Tort Claims Act (28 U.S. C. A. No. 931 et seq). 

Plaintiff, a professional entertainer and a citizen of the State of New York 
residing in this district, alleges that on October 16, 1945, she was lawfully touring 
in Saipan with a USO camp show, and that w hile being transported in an Army 
jeep, operated and controlled by a member of the Armed Forces, the jeep through 
the negligence and carelessness of the operator ran off the road and struck a tree, 
as a result of which, and without any negligence on her part, she sustained serious 
bédily injuries. The complaint contains the following allegations: 

“11. That on the 16th day of October 1945, Saipan was not a foreign country. 

“12. That prior to the 16th day of October 1945, Saipan was conquered by the 
United States Armed Forces, and that on the 16th day of October 1945, and ever 
since, Saipan has been owned, occupied, managed, controlled, and administered 
by the United States of America.” 

Plaintiff seeks judgment in the sum of $75,000, as compensation for her injuries 
and necessary expenses. 

Section 941 (b) and (ce) of the Federal Tort Claims Act provides: 

‘« «Employee of the Government’ includes officers or employees of any Federal 
agency, members of the military or naval forces of the United States, and persons 
acting on behalf of a Federal agency in an official capacity, temporarily or per- 
manently in the service of the United States, whether with or without com- 
pensation. 

“ ‘Acting within the scope of his office or employment,’ in the case of a member 
of the military or naval forces of the United States, means acting in line of 
duty °° * <5" 

The alleged negligence of the operator (a member of the Armed Forces) of 
the jeep in which plaintiff claims she was riding at the time of the accident may 
be properly asserted as the basis of an action brought under this act. 

he question presented by this motion is whether plaintiff's claim, arising as 
it does in Saipan, can be brought against the United States under the provisions 
of the Federa Tort Claims Act. More particularly, we are called upon to decide 
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whether Saipan, at that time, was a foreign country within the meaning of section 
943 (k), 28 United States Code Annotated. 
This section provides: 
“CLAIMS EXEMPTED FROM OPERATION OF CHAPTER.—The provisions of this 
chapter shall not apply to— 
* *” og * * * * 


‘“‘Any claim arising in a foreign country.” 

We must assume as true, for the purposes of this motion, all the facts well 
pleaded in the complaint. We cannot, however, accept as accurate the allegations 
contained in paragraphs 11 and 12, above quoted, and particularly that portion 
of 11 which alleges that ‘Saipan was not a foreign country” and of 12 which 
alleges that ‘‘on the 16th day of October 1945, and ever since, Saipan has been 
owned * * * by the United States of America.” Whether or not Saipan is 
a foreign country and whether or not on and since October 16, 1945, it has been 
owned by the United States of America are allegations concerning purported facts, 
which under rule 12 (b) FRCP the court is not required to accept. 

Saipan is an island located in the Marianas group in the South Pacific. The 
facts upon which the status of this island is to be determined are not in dispute. 
The defendant on this motion submits a photostatic copy of a letter dated Decem- 
ber 16, 1947, relating to the status of Saipan, addressed to Hon. Tom C. Clark, 
Attorney General of the United States, by the legal adviser of the Department of 
State. Plaintiff concedes the historical facts of this letter to be accurate, but 
disputes the conclusion reached in the final paragraph. The letter reads: 

ae 2 

“The Saale is acknowledged of your letter of December 1,1947 * * * in 
which, in connection with a suit against the United States under the Federal 
Tort Claims Act, a statement was requested which would reflect the political 
status of Saipan on October 16, 1945. 

“Tt is the view of the Department of State that the island of Saipan on October 
16, 1945, was an area under military occupation by forces of the United States 
following conquest from Japan, the power to which a mandate had been entrusted 
after World War I pursuant to article 22 of the Covenant of the League of 
Nations. 

“In further answer to your inquiry and to that made by the United States 
attorney, no treaty of cession has been signed ceding Saipan to the United States 
and no Federal legislation has been enacted incorporating Saipan into the U nited 
States. A trusteeship agreement with respect to the former Japanese mandated 
islands, including Saipan, between the United States as administering authority 
and the Security Council of the United Nations, came into force on July 18, 1947. 
The United States does not have sovereignty over Saipan by virtue of this agree- 
ment. The agreement does not provide for a termination date. 

“Accordingly, it is concluded that Saipan has not been and is not a part of the 
United States, nor a Territory or possession of the United States. * * *” 

Plaintiff does not argue, of course, that prior to December 7, 1941—the date 
of commencement of hostilities with Japan—Saipan, as a territory under man- 
date of Japan, was not a foreign country. We must determine, then, whether the 
status of Saipan, after occupation by the military forces of the United States, 
changed from that of a foreign country to a territory of the United States. 

It was held in United States v. Rice (4 Wheat. 246; 17 U. S. 247;.4 Law. ed. 
562), that territory of the United States, which by conquest and military occupa- 
tion is in possession of a public enemy, is to be regarded as foreign territory within 
the meaning of the revenue laws and that goods brought into such territory are 
not subject to United States duties. There is, however, a fundamental distinc- 
tion to be made between military occupation, which by its nature is but tempo- 
rary, and permanent acquisition. 

Beginning with Vattel, in the middle of the eighteenth century (Droit des 
Gens, liv, iii, Nos. 197, 198) it has been recognized that sovereignty does not 
arise until the invading belligerent has completely ousted the enemy and has 
definitely acquired the territory by conquest or by treaty or cession. Wheaton 
(International Law, 6th ed.), points to the line of demarcation existing between 
mere military occupation and conquest, and complete subjugation, writing (at 
pp. 780-781). 

“Conquest or complete subjugation implies the permanent subjection of the 
occupied country to the sovereign of the occupying forces, with the intention that 
this territory shall be annexed to the dominions of the new sovereign and shall 
henceforth be considered as a constituent portion thereof: that is, conquest 
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depends on ‘firm possession’ together with the intention and the capacity to 
hold the territory so acquired. 

“The rights of occupancy, then, cannot be coextensive with those of sovereignty. 
They are due to the military exigencies of the invader, and consequently are only 
provisional. The local inhabitants do not owe the occupant even temporary 
allegiance; and the national character of the locality is not legally changed.” 

The status of foreign territory when occupied by the Armed Forces of the 
United States was defined in Fleming v. Page (9 How. 603), it being held there 
that although such territory comes under the sovereignty of the United States 
and that foreign nations are bound to regard it as such, it does not in fact become 
a part of the United States. And it was also held that :goods imported from 
Mexican territory occupied by the United States are liable to duties, as coming 
from a foreign country. The opinion of the Court in Fleming v. Page, supra, was 
quoted with approval in De Lima v. Bidwell (182 U.S. 1 (1900)) at page 182: 

“In delivering the opinion of the Court, Mr. Chief Justice Taney observed: 
‘The United States, it is true, may extend its boundaries by conquest or treaty 
and may demand the cession of territory as the condition of peace, in order to 
indemnify its citizens for the injuries they have suffered, or to reimburse the 
Government for the expenses of the war. But this can be done only by the treaty- 
making power or the legislative authority, and is not a part of the power conferred 
upon the President by the declaration of war. * * * While it was occupied 
by our troops, they were in an enemy’s country and not in their own; the inhab- 
itants were still foreigners and enemies, and owed to the United States nothing 
more than the submission and obedience, sometimes called temporary allegiance, 
which is due from a conquered enemy when he surrenders to a force which he is 
unable to resist.’ ”’ 

And the Court further said at page 194: 

“Possession is not alone sufficient as was held in Fleming v. Page; nor is a 
treaty ceding such territory sufficient without a surrender of possession.” 

In the De Lima case, supra, the Supreme Court adopted and approved the 
principles enunciated by Vattel in the eighteenth century. The status of con- 
quered territory was again defined by the Supreme Court in Downes v. Bidwell 
(182 U. 8. 244 (1901)), the Court amplifving the ruling in the De Lima case, 
supra, and, quoting from the opinion of Mr. Chief Justice Marshall in American 
Ins. Co. v. 356 Bales of Cotton (1 Pet. 511; 7 Law. ed. 242), said (at p. 337): 

“*The usage of the world is, if a nation be not entirely subdued, to consider 
the holding of conquered territory as a mere military occupation until its fate 
shall be determined at the treaty of peace. If it be ceded bv the treaty the 
acquisition is confirmed, and the ceded territory becomes a part of the nation to 
which it is annexed, either on the terms stiuplated in the treaty of cession or on 
such as its new master shall impose’ ”’ (Downes v. Bidwell, supra). 

And, in a separate concurring opinion, Mr. Justice Gray stated: 

“So long as Congress has not incorporated the territory into the United States, 
neither military occupation nor cession by treaty makes the conquered territory 
domestic territory, in the sense of the revenue laws; but those laws concerning 
‘foreign countries’ remain applicable to the conquered territory until changed by 
Congress. Such was the unanimous opinion of this Court, as declared by Chief 
Justice Taney in Fleming v. Page * * *” (Downes v. Bidwell, supra). 

The facet that some 21 months after the date of the alleged accident—in July 
1947—the United States became the trustee of Saipan by designation of the United 
Nations does not change the status of Saipan of October 16, 1945; under the 
trusteeship, Saipan still remains a foreign country. The United States has only 
to undertake for an indefinite period to act as trustee of it on behalf and for the 
benefit of the United Nations. 

The Supreme Court, in Burnet v. Chicago Portrait Co. (285 U. 8. 1), discussed 
the meaning of the term ‘‘foreign country’”’ at page 5: 

“The word ‘country’ in the expression ‘foreign country’ is ambiguous. It may 
be taken to mean foreign territory or a foreign government. In the sense of 
territory, it may embrace all the territory subject to a foreign sovereign power. 
When referring more particularly to a foreign government, it may describe a 
foreign state in- the international sense; that is, one that has the status of an 
international person with the rights and responsibilities under international law 
of a member of the family of nations; or it may mean a foreign government which 
has authority over a particular area or subject matter, although not an interna- 
tional person but onlv a component part, or a political subdividion of the larger 
international unit. The term ‘foreign country’ is not a technical or artificial one, 
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and the sense in which it is used in a statute must be determined by reference to 
the purpose of the particular legislation.” 

Congress, by the term “foreign country” in the Federal Tort Claims Act, 
limited the operation of the act to areas which were actually a component part 
or political subdivision of the United States. Although, on October 16, 1945, 
Saipan was in the possession and under the control of the United States by teason 
of military conquest and occupation,’it cannot in any sense be deemed to have 
been either a component part or a political subdivision of this Nation. Congress, 
by the passage of the Federal Tort Claims Act, surrendered sovereign immunity to 
suit only insofar as it has expressly so provided. Jurisdiction over such claims 
and suits is limited to the terms and language of the consent given and that 
consent cannot be enlarged by judicial interpolation. United States v. Sherwood 
(312 U. 8. 584); United States v. Shaw (309 U. S. 495); United States v. United 
States Fidelity & Guaranty Co. (809 U.S. 506). 

Although we have approached consideration of the statute and the words 
“foreign country,” ‘‘with an attitude somewhat like that of Justice Cardozo, 
who asserted two decades ago that ‘The exemption of the sovereign from suit 
involves hardship enough where consent has been withheld. We aré not to add 
to its rigor by refinement of construction where consent has been announced’ ”’ 
(Anderson v. Haves Construction Co., 243 N. Y. 140),! we are unable to exclude 
the conquered island of Saipan from that classification. The Federal Tort Claims: 
Act provides that the rights of any claimant are to be determined by the law of 
the place of the wrong (28 U.S. C. A. 931 (a)). Congress apparently was willing 
that such claims be made against the United States in conformity with the law 
of any State, Territory, or possession of the United States, but it did not consent 
to expose the Government to claims predicated on the laws of a foreign country. 

We reluctantly come to the conclusion that the island of Saipan is a foreign 
country within the exception of the Federal Tort Claims Act. Although plaintiff’s 
claim seems to be both just and meritorious, the court is without power to enter- 
tain her action or grant her relief. The claim of plaintiff for the serious injuries 
she allegedly sustained while performing work of importance to the morale of our 
Armed Forces can be recognized only by special legislation of Congress. Properly 
presented to the appropriate congressional committee, plaintiff’s claim will receive 
just and sympathetic consideration. 

Motion granted; complaint dismissed. 

SyYLVEsTER RYAN, 
United States District Judge. 
Dated: April 9, 1948. 


Re Beverly Brunel Roth, 3176 Fifty-first Street, Woodside, N. Y. 
To Whom It May Concern: 


I examined the above captioned at my office on June 25, 1951. The findings 
were as follows: 

History.—This patient was a singer. She first presented herself to me for 
examination and treatment on January 21, 1947. On October 16, 1945, she 
sustained an accident in a jeep and was in the Calhoun Navy Hospital for emer- 
gency treatment. She was then transferred to the Three Hundred and Sixty-ninth 
General Hospital where she remained for 6 weeks. She was told that she had a 
fracture of the skull, concussion, and compound fracture of the nose. While in 
the hospital she went blind for 6 days. She was sent back to the United States 
February 16, 1946. She reported at the USO office and surgery was recommended. 
She experienced very little relief from the operation. In October 1946 she began 
to get very severe headaches. I treated her on and off at my office in 1947 and 
1948. She improved under treatment. During examination and treatment she 
exhibited a marked allergy to dust. This often happens to injured membranes. 
This is no longer present. Last year she received treatment for her nasal condi- 
tion from her L. M. D. She was unable to return to work because of her nasal 
condition and complaints. 

Chief complaint.—Clogging of nose off and on ever since the accident. Mouth 
breathing ever since the accident and dripping into her throat. Hoarseness off 
and on which prevents her singing. Sharp pain off and on on the top and right 
side of the head ever since the accident. The condition improved somewhat 
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under treatment and still does when she gets treatment. She is still unable to 
return to work. 

Examination.— Young white female, 28 years old. 

Romberg: Negative; no swaying. 

Eyes: Pupils regular and equal; react to light and convergence. 

Face: Old scars over the left side of the bridge of the nose and in the left malar 
region. Muscle action and substance normal. 

Tongue: Muscle action and substance normal. 

Neck: Negative; no cervical adenopathy. 

Mouth: Mucous membranes in good condition. Teeth missing upper jaw; 
those present in good condition. 

Nose: Depression over the bridge. Some tenderness about the nose and adja- 
cent face region. Some secretion in both nares. Thickenings on both sides of 
the septum, low down and anteriorly. Low-grade sinusitis. 

Pharynx: Tonsil remnants at both bases. 

Nasopharynx: Small amount of adenoid tissue. 

Larynx: Some degree of chronic laryngitis with interarytenoid thickening. 
Poor tension of the vocal cords. 

Ears: NO postauricular scars. Old healed scar on the right drum. The left 
drum is negative. 

Opinion.—I am of the opinion at this time that as a result of the injury sustained 
she is unable to perform as a singer. 

Ftorie D. Frotuincuam, M. D. 


House or REPRESENTATIVES, 
Washington, D. C., March 18, 1952. 
Hon. WarREN G. MaGNuson, 
Senate Office Building, Washington, D. C. 


My Dear Senaror: I am writing to you as chairman of the subcommittee 
of the Senate Judiciary Committee to whith my bill, H. R. 2510, has been referred. 

Enclosed herewith is a memorandum of law in connection with the letter of 
January 17, 1952, from the Indemnity Insurance Co. of North America, which is 
seeking to impress a lien for $5,148.90 on the proposed congressional appropriation 
to Mrs. Beverly Brunell Roth. It is my understanding that the insurance com- 
pany addressed a letter to your committee as well as the House Judiciary Com- 
mittee regarding their claim. 

I will appreciate your making this enclosure a part of your committee record 
on this bill. I will also appreciate the opportunity to discuss the bill with you and 
your associates at your early convenience. 

With kindest personal regards, I am 

Sincerely yours, 
ABRAHAM J. MULTER. 


MEMORANDUM OF LAW RE BEVERLY BrRuUNELI Rotn, H. R. 2510 


Congressional bill, H. R. 2510, provides for an appropriation of $7,500 for 
Mrs. Beverly Brunell Roth, for injuries sustained by her on October 16, 1945, 
while on a tour performing for the armed services in Saipan. 

The Indemnity Insurance Co. of North America, as carrier, claims that it paid 
$5,148.90 for compensation and medical benefits to Mrs. Roth, pursuant to the 
workmen’s compensation law. They are seeking to impress a lien for said amount 
on the proposed congressional appropriation to Mrs. Roth, pursuant to section 
29 of the Now York workmen’s compensation law. 

It is respectfully submitted that no such lien can or should attach to the pro- 
posed appropriation for the reasons hereinafter s2t forth: 

Point I.—A congressional award is a voluntary payment by Congress and is 
not a recovery within the meaning of section 29 of the workmen’s compensation 
law. It is not subject to any lien under the workmen’s compensation law. 

The pertinent portion of section 29 of the workmen’s compensation law reads 
as follows: 

“sec. 29. REMEDIES OF EMPLOYEES; SUBROGATION 


“1. If an employee entitled to compensation under this chapter be injured or 
killed by the negligence or wrong of another not in the same employ, such injured 
employee, or in case of death, his dependents, need not elect whether to take com- 
pensation and medical benefits under this chapter or to pursue his remedy against 
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such other but may take such compensation and medical benefits and at any time 
either prior thereto or within six months after the aw arding of compensation, pur- 
sue his remedy against such other subject to the provisions of this chapter. If 
such injured employee, or in ease of death, his dependents, take or intend to take 
compensation, and medical benefits in the case of an employee, under this chapter 
and desire to bring action against such other, such action must be commenced 
not later than six months after the awarding of compensation and in any event 
before the expiration of one year from the date such action accrues. Jn such case, 
the state insurance fund, if compensation be payable therefrom, and otherwise the 
person, association, corporation or insurance carrier liable for the payment of such 
compensation, as the case may be, shall have a lien on the proceeds of any recovery 
from such other, whether by judgment, settlement or otherwise, after the deduction 
of the reasonable and necessary expenditures, inclucing attorney’s fees, incurred in 
effecting such recovery, to the extent of the total amount of compensation awarded 
under or provided or estimated by this chapter for such case and the expenses for 
medica! treatment paid or to be paid by it and to sich extent such recovery shall 
be deemed for the benefit of such fund, person, association, corporation or carrier. 
Notice of the commencement of such action shall be given within thirtv days 
thereafter to the chairman, the emplover and the insurance carrier upon a form 
prescribed by the chairman.”’ 

In effect this section provides: 

(a) That when an employee is injured by the negligence of a third party, the 
employee need not elect between compensation and a third party action for 
negligence, but may pursue both courses; (b) that if the employee brings a third 
party action, such action must be commenced not later than 6 months after the 
compensation award and in any event before the expiration of 1 year from the 
date of the injury; and (c) that the insurance carrier shall have a lien on the 
proceeds of any recovery in such third-party action, after the deduction of reason- 
able and necessary expenditures, including attorney’s fees, incurred in effecting 
such recovery. 

Mrs. Roth instituted an action against the United States of America under 
che Federal Tort Claims Act, in the United States District Court for the Southern 
District of New York. But that action was dismissed on the ground that this 
injury oceurred in a foreign country and did not come within the purview of the 
Federal Tort Claims Act (Brunell v. U. S. A., 77 Fed. Sup. 68). That was a 
conclusive determination that Mrs. Roth did not have a legally enforceable 
claim against a third party, to wit, the United States of America. 

Accordingly, special legislation was introduced in Congress for a grant or volun- 
tary payment to Mrs. Roth. Such a congressional award is not a recovery within 
the meaning of section 29 of the workmen’s compensation law, and is not subject 
to any lien under the workmen’s compensation law. See Schneider v. Archie 
Bazter’s Flying Service, Inc., 256 App. Div. 1037, 44 N. Y. 8. 2d 541 (motion in 
appellate division for reargument and for leave to appeal to the court of appeals 
denied, 267 App. Div. 849, 47 N. Y. 8. 2d 277; motion in court of appeals for leave 
to anpeal to court of appeals denied, 292 N. Y. 726) in which the court stated: 

“The employer and insurance carrier appeal from a decision of the State in- 
dustrial board that certain moneys granted to the widow of the deceased employee 
by special legislation of Congress (56 U.S. Stat. 1149) could not be held to be a 
recovery within the meaning of section 29 of the workmen’s compensation law. 

“The deceased employee was employed by a private flying service as a flight 
instructor and suffered fatal injuries while engaged in his regular occupation. 
On or about June 10, 1941, the State industrial board made an award in favor of 
the widow, which award was commuted and directed to be paid into the aggregate 
trust fund pursuant to the provisions of section 27 of the workmen’s compen- 
sation law. No appeal was taken and the appellants paid the full amount of the 
commuted award into the aggregate trust fund on February 9, 1942. On Feb- 
ruary 18, 1942, the widow remarried and the case was returned to the calendar of 
the State industrial board to make a remarriage award, which was made and the 
notice of decision, dated March 19, 1942, was served on the appellants. No 
appeal was taken from this determination. 

“On April 9, 1942, Congress approved a grant of $7,500 to the widow of the 
deceased employee, which amount was paid to her. Appellants thereafter made 
an application for a review, requesting, in substance, that the aggregate trust 
fund repay to them the balance of the commuted award over and above the 
amount paid to the widow by the fund on account of death benefits and the 
remarriage award. The case was returned to the calendar and thereafter the 
board denied the request of appellants, finding that the money received by the 
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widow under special legislation passed by Congress cannot be held to be a recovery 
within the meaning of section 29, as payment from the Government was a grant 
or voluntary payment and not a recovery within the meaning of section 29. 

“The finding of the board was proper in the circumstances. At no time prior 
to the passage of the act of Congress was the widow in a position comparable to a 
claimant with a legally enforceable claim against a thira party under that section. 

‘‘The award should be affirmed.” 

Point IT.—H. R. 2510 was intended to provide an additional sum for Mrs. Roth. 
It was not designed to reimburse the insurance carrier. 

On March 20, 1950, bill, H. R. 7777¢was introduced on behalf of Mrs. Roth, 
providing for remuneration in the sum of $75,000 for the injuries she sustained. 

While said bill was pending and in connection therewith, Mrs. Roth signed and 
filed an affidavit verified September 1, 1950, in which she specifically referred to 
the sums she had received from the Indemnity Insurance Co. of North America 
through workmen’s compensation (see pars. 16, 17, 18, and 21 of said affidavit). 

Obviously the Committee on the Judiciary of the House of Representatives 
knew that Mrs. Roth had received these sums under the workmen’s compensation 
law of the State of New York and took this into consideration when the proposed 
appropriation to Mrs. Roth was reduced to $7,500 by bill H. R. 2510. The 
report from the Committee on the Judiciary of the House of Representatives 
accompanying H. R. 2510, specifically refers to the fact that Mrs. Roth made 
application to the workmen’s compensation bcard and states in that report that 
“she collected for medical aid, hospitalization, and facial disfigurement in excess 
of $6,000.”’ It is perfectly clear, therefore, that the amount of $7,500 provided 
for in bill H. R. 2510 was a grant for voluntary payment to Mrs. Roth in addition 
to what she had received under New York State workmen’s compensation. 


CONCLUSION 


On the law and on the facts the Indemnity Insurance Co. of North America is 
not entitled to any lien whatsoever on any congressional appropriation that may 
be made for Mrs. Roth. 

Respectfully submitted. 

Nova and SEyMour, 
Attorneys for Beverly Brunell Roth. 
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